
SUBMISSION TO INQUIRY INTO SEXTING

Introduction

It is clear that the practice of sexting has taken the adult world by surprise.   It was not foreseen 
that young people and children with mobile phones and computers with cameras would start 
sending intimate pictures of themselves to each other.  It is even clearer that the legislation has 
been simultaneously woefully inadequate and draconian in its response to this unexpected 
development. 

It appears that sexting is considered by young people as a form of flirting and part of dating 
rituals.  If understood in the context of adolescent exploration and bonding as a group, it sits 
with many other adolescent behaviours.  At its simplest – a boyfriend and girlfriend exchanging 
intimate pictures of each other – it should not be the business of the State.  The complication is 
the use of a public broadcast medium. It was always considered a good rule of thumb that 
Governments should not enter the bedrooms of the general public. Unfortunately, mobile 
phones do not fit that category even if some of the behaviour recorded does fit bedroom 
behaviour for an older age group.

Any cyber safety programs need to take into account the developmental stage of adolescents 
and be marketed in a way that gains their attention.  Over time, prohibition has been shown not 
to work in other areas and will not work in this area. Legislation also needs to catch up with 
rapidly evolving technology and social norms.  There is no point in legislation that is considered 
inappropriate by a large proportion of society, as this has an undermining effect of the 
legislation itself.

(1) the incidence, prevalence and nature of sexting in Victoria

Sexting does not have geographical boundaries so data about Victoria specifically is sketchy.  
However, we do know:

• One in five Australian girls aged 18, has sent a nude or semi nude pictures of themselves 
over the internet and 17 percent of males under 18 have sent sexual pictures of themselves.  
This was reported in High Wire Act: Cyber-Safety and the Young (2011), a Federal 
Government survey of more than 33 000 young Australians about their on line habits.

• The 2007 Australian Communications and Media Authority (ACMA) report found virtually 
every family had a least one mobile phone with an average of almost three mobiles per 
family. It reported that the amount of time children and teens spent text messaging 
increased rapidly from an average of one minute a day for 8–11 year olds to half an hour for 
15-17 year olds.

• The latest Roy Morgan research (2011) shows 23 percent of children aged 6 – 13 in Australia 
own a mobile phone and for 12 -13 year olds, it is 55 percent for boys and 65 percent for 
girls.



If  we want to have a clearer idea of the incidence, prevalence and nature of sexting  in  
Victoria,  a  research project  needs to be funded to explore these issues.  Also the young  
people involved need surveying as to their ideas in relation to what is acceptable, what is  
not acceptable in relation to sexting and their perceptions of why they are doing it.

(2) the extent and effectiveness of existing awareness and education about the social and 
legal effect and ramifications of sexting    

•  The Federal Government’s Australian Communications and Media Authority (ACMA) has a 
budget of $125.8 million over four years for cyber safety programs to educate young people 
about the dangers of sexting.  There have been a number of negative comments about this 
campaign, including the Headmaster of Kings College Private School who stated “I think it is 
quite dull and slow and fails to engage many viewers…It also tends to demonise the girl 
rather than looking at the general climate in which it exists which allows this kind of 
inappropriate sexting to take place”.

• SECASA’s sexting postcard has been distributed, with 11 480 being distributed over 3-4 
weeks to 1 282 venues.  Of these, 3 800 cards were distributed to High Schools and the 
remainder to venues where young people spend their time. Another 10 000 postcards have 
been printed and are being distributed in schools.

• SECASA’s Respect Protect Connect secondary school peer educator led program, which is 
delivered to approximately 8 000 students per year, has a component in the workshops on 
sexting and cyber material.

• Kings College has a program called Boys 2 Men, featured on the ABC TV Program Compass.

Programs need to be tailored to the age group and not preach at adolescents or tell them 
not to undertake certain behaviour.   Consultation with young people in relation to this issue 
would help make any campaign about the issue relevant and effective. The SECASA postcard 
has been extremely popular with young people, although we have no way of assessing 
whether it actually alters behaviour. In general adolescents and their parents appear 
unaware that sexting with consent is illegal.

(3) the appropriateness and adequacy of existing laws, especially criminal offences 
and the application of the sex offenders register, that may apply to the practice of sexting, 
particularly with regard to the creation, possession and transmission of sexually suggestive 
or explicit messages and images in circumstances where a person

(a) creates, or consents to the creation of, the message or image for his or her 
own private use and/or the use of one or more other specific persons

• The sending of an explicit photo of yourself to your boyfriend or girlfriend, that is, sharing in 
an intimate relationship, even if one or both parties are under 18 years of age, should be 
decriminalised. Legislation needs changing to decriminalise this specific activity.

• There needs to be a clarification of teachers’ reporting requirements.  There is some 
anecdotal evidence that schools are handling some of these incidents in house due to the 
severity of the Magistrate Court outcomes.  The Department of Education and Early 
Childhood Development (DEECD) needs to modify Ministerial Order 184 to allow for schools 
to discipline students for online/off campus conduct that brings the school into disrepute or 
harms another student.



(b) creates, or consents to the creation of, the message or image and without 
their knowledge and/or their consent the message or image is disseminated more broadly 
than the person intended.

• A diversion program needs to be created for the under 18 year olds who forward on a 
message or image without knowledge or consent of the person who originally sent it and 
this transmission has come to the notice of the authorities. This program should be linked in 
with the statewide Sexually Abusive Behaviour Treatment Services (SABTS) program created 
under the Therapeutic Treatment Order legislative provisions of the Children, Youth and 
Families Act 2005. There needs to be early intervention in such instances and referral into a 
program that will conduct an assessment of risk. If it is assessed that this was a one off 
offence, and there is no risk, the young person can be dealt with by attending an 
information session about sexting and the law, etc.  If it is assessed that this young person is 
high or medium risk they would attend a program about respectful relationships, offending 
and issues around technologically facilitated offences for 6-12 months, depending on the 
assessment.

• Over 18 year olds who transmit a message or image without the knowledge or permission of 
the person who created it should be given a community based order.

• The victim should be offered a restorative justice conferencing option.  This must be 
completely at the victim’s discretion and based on fully informed consent, and is intended to 
provide the victim with a forum to explain the damage transmitting the image has actually 
caused.

Conclusion

As a general rule, penalties should be proportionate to offences/harms and be appropriate 
for children and young people.  It is important to avoid unnecessarily criminalising young 
people.  Putting juveniles on the Sex Offender Register serves no useful purpose generally 
(Letourneau et al., 2010) and certainly not in relation to sexting.  There is considerable 
research that shows that adolescents who commit offences tend to settle down as they get 
older as would be expected. To be on the Sex Offender Register for sexting, something most 
young people are not aware is a crime, does not serve the purpose for which the Register 
was created which was to reduce the likelihood of reoffending, aid investigation and 
prosecution of any future offences these people may commit and to prevent registered sex 
offenders from working in child-related employment. and makes the process of successfully 
transitioning into adulthood harder as employment options are restricted.

There also needs to be judicial discretion to deal with individual circumstances for over 18 
year olds in relation to technologically facilitated offences.  There needs to be more specific 
categories than Class 1 Class 2.
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